Staples promotional products supplier agreement 
This Supplier Agreement (the “Agreement”), is dated as of July 27, 2023 (the “Effective Date”) and governs the purchase of services, goods and/or promotional and specialty items (the “Products”) by Staples Promotional Products, a division of Staples Contract & Commercial, LLC. (“SPP”), and its Affiliates, and Desert Fox Golf, LCC (“Supplier”).  “Affiliates” shall mean any corporation or other business entity that during the term of this Agreement controls, is controlled by, or is under common control with, a party.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

1. Term. The term of this Agreement shall be for a period of one (1) year commencing on the Effective Date (the “Initial Term”).  The Agreement shall automatically renew for additional one-year terms (each, a “Renewal Term” and, collectively with the Initial Term, the “Term”) unless either party notifies the other in writing of its intent not to renew the Agreement at least thirty (30) days before the end of the Initial Term or any Renewal Term, as applicable. Either party may terminate this Agreement for convenience upon at least thirty (30) days prior written notice to the other party.

2. Billing and Purchase Orders. Supplier shall provide adequate credit terms as set forth herein to SPP and adhere to invoicing and billing requirements specified on SPP’s purchase orders.  Invoices will be due a minimum of thirty (30) days from receipt of invoice; mutually agreed upon prepayment discounts may be negotiated separately.  Any of the following acts by Supplier shall constitute acceptance of a purchase order: signing and returning a copy of a purchase order or returning Supplier’s own form of acknowledgment; informing SPP of commencement of performance; or delivery of Product.  Unless notified otherwise by Supplier within five (5) business days of receiving a purchase order, the purchase order shall be deemed accepted.  No order may be changed or terminated without the prior written consent of SPP.  If upon receipt of a Purchase Order, or any time thereafter, Products cannot be shipped or rendered within the time specified in the Purchase Order, immediate notice thereof must be given to SPP with advice as to the earliest possible delivery date.  If there is a failure to make shipment on or before the specified date, (for delays not caused by SPP), and in the specified quantities as listed on the purchase order, SPP shall have the option of canceling the purchase order and seeking replacement products from an alternate source (“Cover Goods”).
3. Pricing Commitment.  Supplier agrees to use commercially reasonable efforts to secure firm pricing commitments from its vendors with respect to the Products.  If Supplier secures such pricing commitments, Supplier agrees that it will not increase the price of Products to SPP so long as such firm pricing remains in effect.  If Supplier is unable to secure a commitment from any vendor, or if the commitment expires by the passage of time or otherwise, Supplier reserves the right, subject to forty-five (45) days’ prior written notice to SPP, to pass through to SPP any vendor increase in the price for Products.  However, subject to the terms and conditions of this Agreement, SPP reserves the right to instruct Supplier to remove the Product which is the subject of the proposed price increase prior to the effective date of any price increase.
4. Representations and Warranties.  Supplier represents and warrants that: (a) it is a corporation, partnership or other legal entity, duly organized, existing and in good standing under the laws of its state, country or province of organization; (b) all Product is new, free from defects and conforms to any approved specifications, samples, drawings, and other descriptions provided by Supplier; (c) title to Product shall be delivered to SPP or its customers free and clear of all liens and claims; (d) Supplier has or will obtain all required licenses and permits; (e) all Product is manufactured, imported, sold, shipped, packaged, labeled and marketed and Supplier shall perform its obligations, including without limitation, all Supplier promotions hereunder, in accordance with all applicable national (in the countries in which the parties are doing business, including, but not limited to, the United States),  state, provincial, and local laws, ordinances, executive orders and regulations, as well as all applicable industry standards; (f) the execution, delivery and consummation of the transactions contemplated by this Agreement will not constitute a breach or default under any other agreement to which it is a party or by which it is bound; (g) it shall perform its obligations under the end user warranty with respect to any Product; (h) all Product shall be considered to be a consumer product under the Magnuson-Moss Warranty Improvement Act; (i) in advance of any sale of Product by SPP for consumers' use at a price above $15, Supplier shall make available to SPP Product warranty information in an electronic format reasonably acceptable to SPP; (j) all Products are UL approved and CSA certified (if applicable); (k) all Product and Supplier supplied advertising and marketing materials do not, and SPP’s sale of Product and its customers’ use thereof shall not, infringe upon any patent, trademark, trade secret, copyright, or any other proprietary right of any third party; and (l) Supplier has the full right, power and capacity to enter into and perform its obligations under this Agreement, and in connection with the performance of its obligations under this Agreement, has obtained all authorizations required from third parties; (m) the Products are not manufactured by slave indentured, prison, or child labor or in a manner contrary to standards of fair treatment; (n) Supplier is responsible for any costs or expenses related to quality control and/or social responsibility inspections made by third parties with regard to direct import orders; (o) Supplier will be responsible for all Product (including all packaging and labeling) testing and expenses associated with testing to ensure product purchased by SPP complies with all applicable federal, state and local laws and regulations; and (p) Supplier will submit upon request all Product (including all packaging and labeling) Specifications and Testing Reports at Supplier’s expense to SPP on a yearly basis or as new products are purchased by SPP.   

5. Intellectual Property.  Any rights or purported rights in any trademark, logo-type, trade name or insignia of any SPP customer (“SPP Customer Marks”) acquired through Supplier’s use shall belong solely to the applicable customer of SPP.  Upon SPP’s request, Supplier shall immediately discontinue use of the SPP Customer Marks.  Supplier agrees and acknowledges that SPP may place or print the trademark, logo-type, trade name and/or insignia of SPP Customer Marks on the Products.
6. Ownership.  All custom or proprietary products made to order per any SPP Customer specifications (“Custom Products”) manufactured by Supplier according to specifications prepared or produced by SPP and/or SPP Customers are “works for hire” and all rights, title and interest in and to such Custom Products remain the property of SPP and/or SPP Customers.
7. Rejection of Product. SPP shall have no obligation to inspect the Product prior to resale and at any time SPP, or, in the case of drop-ship Product, its customer, may reject any Product which is defective, differs from specifications, is shipped contrary to instruction (including, without limitation, those contained in the Routing Guide included herein as Exhibit C, as applicable), is not in approved containers, is not delivered within one week of the Delivery Date, or which does not arrive with the agreed upon remaining shelf life (if applicable).
8. Returns of Product. Supplier shall be responsible for freight for returned Product, which shall be shipped pre-paid by SPP and Supplier shall be charged back for shipping costs unless otherwise specifically agreed to by SPP.
9. Indemnification.  Supplier shall at its own expense defend SPP, including SPP’s directors, officers, employees, agents, and Affiliates (collectively, “SPP Indemnified Parties”) from and against any and all third party claims, demands, suits or actions resulting from, arising out of or relating to: (i) any alleged or actual harm caused by Products; (ii) Supplier’s alleged or actual (including its employees and anyone acting on its behalf): (A) acts or omissions in connection with this Agreement; (B) breach of this Agreement; or (C) violation of any statute, law, ordinance or regulation; or (iii) alleged or actual infringement of any third party’s intellectual property or other rights resulting from, arising out of or relating to any Products (collectively, a “Claim”). With respect to each Claim, Supplier shall indemnify and hold harmless the SPP Indemnified Parties from and against any and all damages, judgments, awards, fines, penalties, expenses, and costs (including without limitation attorneys’ fees and expenses) that are awarded to the third party by a court or other authority, that are assessed by a governmental authority, or that are payable to the third party in a settlement made by Supplier. Supplier’s indemnity obligations set forth herein shall apply for Products purchased directly from Supplier. Notwithstanding the foregoing, Supplier shall not be liable to SPP for any unauthorized warranties or representations made by SPP relating to any Products.
Procedures. SPP shall give Supplier prompt written notice of any Claim. Failure or delay in giving such notice shall not diminish Supplier’s indemnity obligations unless and only to the extent that Supplier is materially adversely affected thereby. Supplier shall be permitted to control the defense of such Claim as long as Supplier acts promptly and reasonably in SPP’s reasonable judgment, and in any event shall pay all reasonable defense or settlement costs whether or not it is controlling the defense. SPP shall reasonably cooperate (at Supplier’s expense) in the defense or settlement of such Claim. Any settlement by Supplier is subject to SPP’s written approval, not to be unreasonably withheld (except that any settlement requiring any admission of liability shall be subject to SPP’s written approval in its sole discretion. If SPP wishes to retain additional counsel it shall be at its own expense. If Supplier fails to defend and indemnify SPP, Supplier: (i) shall reimburse SPP for all reasonable expenses and costs of successfully enforcing these indemnity obligations and defending or settling the Claim; (ii) shall be bound by any judgment or settlement of the Claim; and (iii) shall indemnify SPP for all damages, judgments, awards, fines, penalties, expenses, and costs (including without limitation attorneys fees and expenses) that are awarded by a court or other authority to the third party who brought the Claim, that are assessed by a governmental authority, or that are payable to the third party pursuant to a settlement.
10.
Insurance.  Supplier shall at its own expense procure and maintain: (i) commercial general liability insurance including products liability coverage covering Supplier’s liability for any personal and bodily injury and property damage caused by Supplier or Supplier’s Product with limits of at least $1,000,000 combined single limit per occurrence; (ii) if deliveries are to be made by Supplier to any SPP facility, automobile bodily injury and property damage liability insurance covering owned, non-owned and hired automobiles, the limits of which shall not be less than $1,000,000 combined single limit per occurrence; (iii) employer's liability insurance, the limits of which shall not be less than $1,000,000 per accident, $1,000,000 per employee disease, and $1,000,000 policy limit for disease; (iv) workers’ compensation insurance as prescribed by applicable law. With respect to the coverage described in (i) and (ii), above, upon signing this Agreement and for each renewal year thereafter or upon SPP’s request, Supplier shall provide SPP a certificate of insurance identifying SPP as an additional insured with the following language: “Staples Contract & Commercial LLC and its subsidiaries, are named as additional insureds as their interests may appear.” Supplier shall comply with all warranties, declarations and conditions in each policy. All such required insurance shall: (a) provide primary coverage and not call upon any other party’s insurance (including SPP’s) for defense, payment, subrogation or contribution; (b) be with insurance companies of recognized standing rated A VIII or better by A.M. Best that are authorized to do business in the state in which the Products are sold; (c) provide that the insurer give SPP 30 days' prior written notice before cancellation, non-renewal or material change in coverage or deductible amounts; and (d) be made on an occurrence rather than claims made basis (but if any such coverage is only available on a claims made basis then the dates of coverage (including the retroactive date) and the time period for filing any claim shall continue during this Agreement and for a period of 3 years thereafter (which shall be stated on the insurance certificate), and Supplier shall not permit any gaps in coverage to occur. Payment of invoice is conditioned upon Supplier supplying to SPP satisfactory evidence of the foregoing insurance and SPP shall continue to be entitled to any and all discounts and shall not otherwise be penalized due to any delay in payment attributable to failure to comply with the foregoing insurance requirements.
11.
Audit.  During the Term and for four years after final payment hereunder (the “Review Period”), Supplier shall maintain, in accordance with generally accepted accounting practices, accurate and complete records relative to this Agreement. At any time during the Review Period, SPP or its designated agents may reasonably request copies of such records and Supplier shall cooperate and promptly provide SPP or its agents with such records. In the event SPP review reveals that SPP overpaid Supplier, or SPP failed to receive amounts it was due hereunder, SPP shall be entitled to payment of those amounts from Supplier. SPP shall submit reasonably relevant back-up information to support its conclusions. SPP shall bear any costs associated with its review of Supplier’s records. Amounts found to be erroneously invoiced, or not paid, to SPP (“Errors”) shall be adjusted and reimbursed to SPP within 30 days of discovery.  If the audit reveals an Error in favor of SPP such that the amount due to SPP is five percent (5%) or more of all amounts paid by SPP to Supplier during the audited year (or years), Supplier will pay the expenses associated with such audit, in addition to the adjustments due and payable.

12.
Right of Inspection and Testing.  As part of SPP’s continuing effort to ensure high levels of customer satisfaction and that Products conform with applicable Product quality and packaging specifications, SPP or its designee may, but has no obligation to, undertake affirmative measures it deems necessary to do so, including but not limited to on-site inspection of production facilities or Product testing. Any such inspections or testing shall not diminish Supplier’s warranties or obligations hereunder.  Supplier shall have a social accountability policy in place at all Supplier and vendor foreign and domestic factories that produce SPP branded promotional items.  This policy shall include having 3rd party social accountability audits conducted every 12 months, if major findings occur, or 24 months if minor findings occur.  The 3rd party audits shall at a minimum audit to ensure compliance with the Supplier Code of Conduct (Exhibit A) and shall be shared with SPP and SPP Customers within one (1) business day of the request being made.  Failure to comply with either part of this policy shall constitute breach of this Agreement.

13.
Relationships with SPP Customers; Non-solicitation.  Supplier agrees that during the Term and for one year thereafter (the Restricted Period”), it will not take any action to establish direct relationships with SPP Customers to the detriment of SPP and/or SPP’s relationship with such SPP Customers; provided that this sentence shall not apply to preexisting relationships between Supplier and any SPP Customer.  In addition, during said period of time, Supplier agrees not to directly or indirectly solicit for employment any of SPP’s employees who were directly involved with negotiating the terms of this Agreement (including any SOW or order document entered into hereunder).  If any SPP employee solicits employment with Supplier during the Restricted Period, Supplier shall direct such employee to communicate to SPP such interest in employment with Supplier, and any further discussions or evaluations will be conducted only with SPP's prior knowledge and approval.   

14. Confidential Information.  During the Term and for a period of 2 years following its expiration or termination for any reason, neither party shall disclose to any third party or itself use, except in the performance of its obligations under this Agreement, any “Confidential Information” that may be made available to it by the other party, unless specifically authorized in writing by the disclosing party. Notwithstanding the foregoing, any Confidential Information constituting personally identifiable information relating to customers of a party shall be kept confidential in perpetuity (and only used to fulfill each party’s obligations hereunder) unless such customer separately and directly provides such information to the receiving party in which case it may use such information in accordance with its own privacy policies and applicable law. “Confidential Information” means and includes (a) all information that is furnished by the other party that is marked “Confidential” and (b) all nonpublic business information of each party whether oral or written and whether or not marked, and in any form whatsoever, including without limitation that relating to pricing and sales, customer names and other customer information, new product releases, and the terms and conditions of this Agreement. Confidential Information does not include information that: (i) is at the time of disclosure or subsequently becomes part of the public domain, through no fault of the receiving party; (ii) prior to disclosure is within the legitimate possession of the receiving party; (iii) is disclosed to the receiving party from a third party source that the receiving party has no knowledge or reason to know has violated any law or confidentiality obligation; or (iv) is independently developed by the receiving party without using the disclosing party’s Confidential Information.
All Confidential Information shall be retained by each party in a secure place with access limited to only such of its employees or agents (including consultants, accountants and attorneys) who need to know such information for purposes of this Agreement and each of the foregoing persons shall be informed of the existence and terms of this section and each party hereby acknowledges and agrees that it shall be liable to the other for any breach by its employees or agents.  Each party shall not (A) use any Confidential Information in connection with its own marketing or product pricing or other internal purposes except to the extent necessary to fulfill its obligations under this Agreement; or (B) solicit or market any product to any of the other party’s customers based upon information provided to it by the other party (whether by customer list, customer registration or otherwise); and at the conclusion of this relationship or upon demand by the other party, all Confidential Information, including marketing documents, other written notes, diagrams, memoranda, or notes taken by each party regarding Confidential Information, shall be returned to the other party or, at the request of the other party, destroyed.  The parties may disclose any Confidential Information received hereunder pursuant to any applicable law, regulation or court order, provided that such disclosure will be limited to the minimum acceptable level of disclosure and that the party required to disclose such information will immediately notify the other party of the imminent disclosure and reasonably cooperate to minimize or prevent such disclosure to the maximum extent allowed under applicable law, regulation or court order.  Each party acknowledges that disclosure or improper use of the Confidential Information would cause the other party immediate and irreparable harm.  Without limiting the following, each party agrees that the other party will be entitled to equitable relief in addition to any other remedies available to it.

16.
Termination.  If a party breaches this Agreement, the other party has the right to terminate this Agreement by providing written notice of termination, if the breach has not been cured within 30 days following receipt of written notice of the breach.  Supplier’s failure to fulfill any purchase order accepted by Supplier shall be deemed a breach of this Agreement.  The non-breaching party is not obligated to pay for any time or resources to cure any breach.  SPP reserves the right, without incurring liability, to cancel any purchase order in whole or in part due to:  (a) Supplier’s failure to perform or deliveries not to specifications; and (b) Supplier’s voluntary or involuntary bankruptcy, receivership or insolvency.  Upon receipt of any cancellation notice, Supplier shall immediately discontinue all work and materials orders upon terms satisfactory to SPP and do only such work necessary to protect and preserve work in progress or in transit.  Unless otherwise provided herein, all sections of this Agreement required for enforcement of a party’s rights hereunder or for interpretation of this Agreement shall survive termination of this Agreement.

17. 
Publicity.  In addition to all other obligations in this Agreement, Supplier shall not advertise, market or disclose (other than to Supplier’s employees who are performing Supplier’s obligations under this Agreement) any information relating to the existence or terms of this Agreement, or the existence of a relationship with SPP, including (unless otherwise expressly permitted in this Agreement) mentioning or implying the name of SPP, or any of its Affiliates or personnel, without the prior written consent of SPP which may be withheld in SPP’s sole discretion.  However, Supplier may disclose information as expressly required under applicable law without such consent provided that Supplier promptly (prior to disclosure to the extent possible) notifies SPP in writing of such required disclosure including any related notices or demands received by Supplier.

18.
Exhibits. SPP requires Supplier to read and comply with the Responsible Production Principles attached as
Exhibit A:  Supplier Code of Conduct
Exhibit B:  Personal Information
Exhibit C:  Supplier Routing Guide
Exhibit D:  Supplier Compliance Guide
Exhibit E:  Supplier Product Safety and Social Compliance Standards – US
Exhibit F:  California Proposition 65 Guidelines
19.
Miscellaneous  

(a)
Assignment.  Supplier shall not assign any of its rights or obligations hereunder without the prior written consent of SPP.  Any such attempted assignment shall be void.  SPP may assign its rights and obligations to any SPP subsidiary or parent, Affiliate or successor upon written consent of Supplier.  The parties acknowledge and agree the SPP Customers are third party beneficiaries of all representations, warranties and indemnities set forth in this Agreement, to the extent they are related to Products sold to SPP Customers.  This Agreement is for the benefit of the parties hereto and shall be binding upon and inure to the benefit of their successors, permitted assigns and surviving entities of any merger, sale, consolidation or reorganization.  This Agreement contains the entire agreement between the parties, and there are no verbal understandings or agreements different from those stated herein.

(b)
Severability.  In the event that any of the terms of this Agreement are or become illegal or unenforceable, such terms shall be null and void and shall be deemed deleted from this Agreement, and all the remaining terms of this Agreement shall remain in full force and effect.  In the event that a party fails to insist on performance of any provision of this Agreement, or fails to exercise any of its rights or privileges hereunder, such failure shall not constitute a waiver of such terms, conditions, rights or privileges.

(c)
Governing Law.  This Agreement shall be construed in accordance with the laws of the Commonwealth of Massachusetts excluding its conflict of law provisions.  The UN Convention on Contracts for the International Sale of Goods shall not apply to this Agreement. The parties agree to sole venue in the federal courts located in Commonwealth of Massachusetts, and each party hereby consents to the jurisdiction of such courts over itself in any action relating to this Agreement or the parties’ relationship.  Except as expressly provided in this Agreement, any right or remedy hereunder or under applicable law is not exclusive and shall not preclude such party from exercising any other right or remedy that may be available to it.

(d)
Force Majeure.  Except for payment obligations, neither party shall be liable for any delays or other non-performance due to causes beyond its reasonable control, including, without limitation, fire or other casualty, act of God, war, terrorism, or other violence, any law, order or requirement of any governmental authority or other causes beyond its reasonable control, provided that such party informs the other party of such force majeure event promptly (including a reasonable estimate of time required for performance to the extent determinable) and such party uses reasonable commercial efforts to perform as soon as reasonably practicable.  Any delay or non-performance excused by this provision shall not excuse performance of any other obligation unless also directly prevented by the force majeure condition, except that payment for obligations delayed or not performed due to force majeure may be delayed until such obligations are performed.

(e)
Independent Contractor.  Each of the parties is an independent contractor and shall not be considered to be an agent, distributor or representative of the other.  Neither party shall act or represent itself, directly or by implication, as an agent of the other or in any manner assume or create any obligation on behalf of, or in the name of, the other.

(f)
Notices.  Except as otherwise expressly provided in this Agreement, all notices or demands shall be in writing, and shall be sent (a) by courier or in person with signed receipt;  (b) by nationally recognized overnight delivery service, prepaid, with signature required and in each case shall be sent to the other party at its address set forth in this Agreement or to such other addresses designated from time to time in accordance with this Section; or (c) by electronic mail at the email address set forth in this Agreement or to such other email address designated from time to time in accordance with this Section.  Notices sent in accordance with subsections (a) or (b) herein shall be deemed received upon actual receipt or refusal of delivery. Notices sent in accordance with subsection (c) herein shall be deemed  received on the next business day after being sent unless the sender receives an automated message that the email has not been delivered, in which case the sender shall sent Notice as set forth in subsections (a) or (b) herein.
(g)
 Counterparts.  This Agreement may be executed in separate counterparts, each of which shall be deemed an original, and all of which shall be deemed one and the same instrument.  The parties’ faxed signatures and/or signatures scanned into PDF format, and/or electronic signatures are effective to bind them to this Agreement.

(h) 
Entire Agreement.  This Agreement together with any other document referenced as being attached or incorporated by reference, sets forth the entire agreement and understanding of the parties with respect to the subject matter hereof, and supersedes any other agreements, discussions, proposals, representations or warranties, written or oral, with respect to the subject matter hereof.  Each party acknowledges that it has participated in negotiating this Agreement, and agrees that contractual ambiguities are not to be construed in favor of or against any party based on its role in drafting this Agreement. Any changes to this Agreement must be in writing and signed by each party. No waiver of any part of this Agreement shall be valid unless in writing signed by the party to be charged, and no waiver on one occasion shall be deemed a waiver on any other occasion unless expressly stated in the written waiver. This Agreement may be executed in separate counterparts, each of which shall be deemed an original, and all of which shall be deemed one and the same instrument.
(i)
Gifts and Entertainment Policy.  SPP prohibits its employees from accepting incentives, compensation or gifts from any supplier, including without limitation, cash, free products, tickets, travel, gifts, or gratuities (except where the employee has received written authorization from his or her manager).  Supplier agrees not to provide any such items to SPP’s employees or their family members in violation of this prohibition.  In addition to any other legal remedies available to SPP, SPP may immediately terminate this Agreement (including any SOW or order document entered into hereunder) with notice to Supplier in the event Supplier violates this prohibition.  Supplier agrees to provide SPP with any information reasonably requested by SPP to verify Supplier’s compliance with this clause.

(j)
Proposition 65 Warnings. Supplier is responsible for labeling all Products in compliance with California’s Safe Drinking Water and Toxic Enforcement Act of 1986, as amended (“Proposition 65”). More particularly, for all Products subject to Proposition 65’s warning requirement, Supplier shall (a) affix a label to the Product, or its immediate packaging, bearing a clear and reasonable warning that complies with the requirements of Title 27 of the California Code of Regulations, Article 6, Section 25603; and (b) provide Staples with the text of the applicable warning for such Product, in a format designated by SPP.
(k)
Sub-contracting.  Supplier shall not subcontract any of its rights under this Agreement to a third party unless prior written consent by SPP.  If rights are granted under this provision, Supplier shall ensure a subcontract agreement is executed and it includes terms no less restrictive than those herein and a copy of Exhibit B shall be included in all Supplier subcontracts.  If there are any changes to the subcontract agreement affecting any SPP PII or confidential information, such provisions shall be approved by SPP.  No subcontract shall relieve Supplier of its obligations and responsibilities to SPP or any regulatory authority.
IN WITNESS WHEREOF, the parties have executed this Agreement under seal as of the Effective Date.

	Supplier Name: Desert Fox Golf, LLC
         [image: image1.png]



By: 




       Authorized Representative’s Signature Above 
Name: 
Scott L. Kovesdy

Title: 
Owner




Date: __7-28-2023___________
	Staples Promotional Products, 
a division of Staples Contract & Commercial LLC
By: 





       Authorized Representative’s Signature Above 
Name: 






Title: 







Date: __________________________________

	Notice address:

 40 W. Baseline Road, STE 118



 Mesa, AZ 85210




	Notice Address:

Staples Promotional Products

7500 W. 110th Street

Overland Park, KS  66210

Attn: SPP General Manager
legalgeneralmail@staples.com 


	With a copy to:

500 Staples Drive

Framingham, MA 01702

Attn: General Counsel

(ref: SPP / Desert Fox Golf)


Exhibit A

Supplier Code of Conduct

At Staples Promotional Products, a division of Staples Contract & Commercial, Inc. (“SPP”), and its Affiliates, we strive to work with suppliers who treat their workers with dignity and respect, adhere to applicable laws and regulations, and make their products in an environmentally sustainable manner. Accordingly, we require each supplier providing us with branded promotional products (products bearing Staples trademark information and or SPP’s customer’s trademark information) to comply with the following Supplier Code of Conduct (“our Code”).

1. Forced Labor:  “Suppliers” (defined as the business entity providing the decoration to the branded promotional products – foreign and domestic) shall not use forced labor, whether in the form of prison labor, indentured labor, bonded labor, or otherwise. Suppliers must allow employees to keep their own identification documents and to resign from their positions at anytime.

2. Child Labor:  Suppliers will not use Child Labor.  The term “child labor” refers to a person younger than 15 (or 14 where local law allows) or, if higher, the local legal minimum age for employment or the age for completing compulsory education.  Suppliers employing young persons who do not fall within the definition of “children” will also comply with any laws and regulations applicable to such persons or the minimum age of employment required by law in the country of manufacture, whichever is highest.

3. Harassment and Abuse:  Suppliers shall treat every employee with respect and dignity, and shall not subject any employee to physical, sexual, psychological, or verbal harassment or abuse.

4. Nondiscrimination:  Suppliers shall not subject any person to discrimination in employment (including hiring, salary, benefits, advancement, discipline, termination, or retirement) on the basis of gender, marital status, race, religion, age, disability, sexual orientation, nationality, political opinion, social or ethnic origin or any other condition that could give rise to discrimination.

5. Health and Safety:  Suppliers shall provide a safe and healthy environment to prevent accidents and injury to health from occurring and comply with applicable laws and regulations. Suppliers shall identify, assess and minimize the impact of emergency situations by implementing emergency plans and response procedures. These plans and procedures must include the following:  emergency exits are accessible and fully functional at all times, fire extinguishers must be visible, accessible, present and charged, evacuation plans must be posted and drills must be conducted annually. Supplier shall identify, evaluate and control exposure to hazards and ensure the use of any applicable personal protective equipment.  Suppliers will ensure at a minimum that employees have reasonable access to potable water and sanitary facilities.   Supplier will also ensure that the same standards of health and safety are applied in any housing that they provide for employees.

6. Freedom of Association and Collective Bargaining:  Suppliers shall recognize and respect the right of employees to freedom of association and collective bargaining in a lawful and peaceful manner without penalty or interference. Management is encouraged to engage in direct communication with employees.

7. Wages and Benefits: Suppliers shall pay employees at least the minimum wage required by local law, or the prevailing industry wage if no minimum wage law applies, and shall provide legally mandated benefits.  Suppliers will compensate employees for overtime hours at such premium rate as is legally required or, if there is no legally prescribed premium rate, at a rate at least equal to the regular hourly compensation rate.  Where local industry standards are higher than applicable legal requirements, we expect suppliers to meet the higher standards.

8. Hours of Work/ Compensation:   Employees should not be required to work more than 60 hours a week, or the maximum number of work hours per week permitted in the applicable country of manufacture, whichever is less, except in extraordinary business circumstances. Employees should be granted at least one day off in every seven-day period. In addition to their compensation for regular hours of work, suppliers shall compensate employees for overtime hours at the applicable premium rate in their country. In countries that have not established premium overtime rates, suppliers shall not pay employees less than their regular hourly rate for overtime hours.

9. Ethical Standards: Suppliers are held to the highest standards of integrity. Corruption, bribery and extortion are strictly prohibited.  Suppliers must respect all intellectual property rights and applicable regulatory requirements of the countries from and to which they ship.

10. Environmental Impact:  Suppliers must meet all applicable environmental laws and regulations in their country to manage hazardous materials and all waste and emissions materials. In addition, Suppliers are encouraged to have environmental policies, and environmental management systems containing goals with targets that are focused on the continuous improvement of overall environmental performance.

11.  Monitoring and Compliance:  To ensure compliance with our Code, SPP, its affiliates, and or 3rd party designee shall have the right to monitor factories producing decorated branded products through audits by third parties and visits by Staples personnel. We seek relationships with suppliers that are committed to manufacturing these branded products under fair and safe labor conditions and with sound environmental practices. If we determine that a particular factory does not comply with our Code, we typically strive to work with the supplier to develop and implement an appropriate corrective action plan. Nevertheless, depending upon the circumstances, Staples may elect to end its relationship with a supplier that produces Staples® brand products at any time for failing to adhere to our Code. 

12.  Other Laws:  Suppliers will comply with all applicable laws and regulations, including those pertaining to the manufacture, pricing, sale and distribution of merchandise. All references to "applicable laws and regulations" in this Code of Conduct include local and national codes, rules and regulations as well as applicable treaties and voluntary industry standards.

13.  Subcontracting:  Suppliers will not use subcontractors for the manufacture of SPP orders utilizing Staples trademarks, or trademarks of SPP’s customers or components thereof without SPP’s express written consent, and only after the subcontractor has entered into a written commitment with SPP to comply with this Code of Conduct.

14.  Publication:  Suppliers will take appropriate steps to ensure that the provisions of this Code of Conduct are communicated to employees, including the prominent posting of a copy of this Code of Conduct, in the local language, and in a place readily accessible to employees at all times.

By entering into this Agreement, you hereby confirm that your factories are in compliance with the aforementioned principles as endorsed by SPP and the American Apparel Manufacturers Association.

Exhibit B

Personal Information

             (a)
Personal Information.  “Personal Information” means information that identifies, relates to, describes, is reasonably capable of being associated with, or could reasonably be linked, directly or indirectly, with a particular individual or household, or that is otherwise deemed personal information under Applicable Privacy Laws that Supplier and/or its subcontractors or agents receives, maintains, processes or otherwise has or gains access to in connection with the Services. “Applicable Privacy Laws” means state or federal laws or regulations governing the protection or privacy of Personal Information, including the California Consumer Privacy Act.
(b)
Protection of Personal Information.  Supplier shall be responsible for maintaining reasonable and appropriate security measures to protect the security, confidentiality, integrity, and availability of Personal Information.  In no event shall such measures be less protective than Supplier’s responses to SPP’s written security questionnaires, including SPP’s Standardized Information Gathering Questionnaire (“SIG”), or Supplier’s data protection policies and practices.  Supplier shall further protect Personal Information in accordance with all applicable privacy and data protection laws and regulations, as well as with appropriate industry-accepted standards, guidelines, and best practices to manage risk, such as the National Institute of Standards and Technology (NIST) Cybersecurity Framework (CSF) or the Center For Internet Security (CIS) Top 20 Controls.  Upon request, Supplier shall (i) provide, at least annually, evidence of Supplier’s information security and privacy program, including questionnaires with supporting documentation and third-party audit findings, such as SSAE-18, ISO, and/or PCI DSS reports, and (ii) permit SPP, upon prior reasonable notice and at a mutually agreed-upon time, to conduct an onsite or virtual (online) information security and privacy audit of Supplier’s compliance with the terms of this exhibit.  If SPP finds that Supplier is not in compliance, Supplier will cooperate with SPP to address the findings to SPP’s reasonable satisfaction. . 

 (c)
Use of Personal Information.  Supplier and its subcontractors and agents shall not: 
(1)
access, retain, process, use, or disclose the Personal Information for any purpose, including any commercial purpose, other than for the specific purpose of performing the Services;

(2)
access, retain, process, use, or disclose the Personal Information outside of the direct business relationship between SPP and Supplier; or

(3)
sell, rent, release, disseminate, make available, transfer, communicate, or otherwise disclose the Personal Information to another business or a third party for monetary or other valuable consideration.

(d)
Certification.
Supplier certifies that it understands and will comply with paragraph (c).
(e)
Data Subject Requests.
Supplier agrees to cooperate with SPP in responding to applicable requests from data subjects related to the access, restriction or deletion of the Personal Information. Supplier shall direct the data subject to SPP’s privacy notice if a data subject submits a request directly to Supplier related to Personal Information.  If Supplier requires information from SPP related to the request, Supplier may contact ConsumerRightsRequest@Staples.com or other dedicated mailbox specified by SPP.

(f)
Security Incidents.  Supplier shall promptly notify SPP of any suspected or actual loss, unauthorized disclosure, theft or compromise of Personal Information by or from Supplier and/or its subcontractors or agents (the “Security Incident”), and in any event in sufficient time for SPP to comply with any notice timing requirements.  Notwithstanding the foregoing, with respect to Cardholder Data (defined below), Supplier shall immediately notify SPP of any Security Incident.  Supplier shall promptly provide detailed information about the Security Incident to SPP, use commercially reasonable efforts to cooperate with SPP’s investigation of and response to the Security Incident, and take steps acceptable to SPP in its reasonable discretion to prevent a recurrence of any further Security Incidents.  SPP shall have the sole right in its reasonable discretion to determine (i) whether notice is to be provided to any individuals, regulators, law enforcement agencies or others, (ii) the contents of such notice, and (iii) whether any type of remediation may be offered to affected persons and the nature of such remediation.  Any such notice or remediation shall be at Vendor’s sole cost and expense.

(g)
Loss.  Supplier shall, at its expense, defend, indemnify and hold harmless. SPP against all liability, losses, claims, actions, costs and expenses in connection with (i) any loss, unauthorized disclosure, theft, or compromise of any Personal Information, and (ii) any other breach of applicable data protection legislation by Supplier and/or its subcontractors or agents.

(h)
U.S. Personal Information Only.  Supplier may only receive, maintain, process or otherwise have access to Personal Information of United States residents.  To the extent that Services are subsequently expanded to involve Personal Information from outside of the United States, the Parties shall enter into further agreements governing the transfer and/or processing of such data as may be required by SPP.

(i)
Cardholder Data.  This paragraph applies if Supplier itself or through a processor or other agent has access to, stores, processes, handles or transmits Cardholder Data or can otherwise impact the security of SPP’s Cardholder Data environment.  “Cardholder Data” means a credit or debit card account number and/or cardholder or authentication information related to a payment transaction and shall be deemed Personal Information.  Supplier acknowledges that it is responsible for the security of Cardholder Data and for Supplier’s impact, if any, on the security of SPP’s Cardholder Data environment.  Supplier shall at all times comply, and shall cause its processors and other agents as applicable to comply, with the Payment Card Industry Data Security Standard requirements and any other applicable payment card data security standards, as each may be amended from time to time (“PCI Requirements”).  Such compliance shall continue after termination of this Agreement so long as Supplier or its processor or other agents have access to, store, process, handle or transmit Cardholder Data.

(1)
Compliance Verification. Compliance documentation, including reports and supporting materials, must be maintained, retained and provided to SPP upon request during the Term of this Agreement.  The following materials shall be provided annually to SPP upon a thirty (30) day prior written request:  (A) PCI Ownership Responsibility Matrix; and (B) PCI Attestation of Compliance (Signed by a PCI Qualified Security Assessor and Executive) or Executive-signed Self-Assessment Questionnaire.  In addition, an onsite assessment of Supplier’s compliance with PCI Requirements may be required no more than once during the calendar year during the Term and upon a thirty (30) day written notice to Supplier.

(2)
PCI Training.  Supplier will provide, at no cost to SPP, adequate levels of PCI Requirements training and security awareness training for employees, contractors or agents of Supplier, or of its subcontractors, who provide the Services (or any component thereof) to SPP (“Supplier Personnel”).  Participation in such training by Supplier Personnel shall be mandatory and Supplier shall track attendance and provide confirmation to SPP annually that all Supplier Personnel have completed such training. Supplier Personnel will be held individually accountable for complying with these requirements, and failure to do so may be grounds for removal of individual Supplier Personnel from work under this Agreement.  Such training shall include but is not limited to:

(A)
Security Awareness Training. Supplier shall ensure that Supplier Personnel remain aware of industry standard security practices, and their responsibilities for protecting SPP Data, including PII and PCI Data.  Supplier shall provide information security awareness training and education to all Supplier Personnel upon hire, during the on-boarding process, and annually thereafter. Such security awareness education and training shall address the responsibilities related to the Services provided to SPP and compliance with PCI DSS 12.6.1.   
(B) 
Secure Code Training. Supplier shall be responsible for verifying that all Supplier Personnel providing software development services (developers and QA test staff) have been successfully trained in secure programming techniques. Supplier shall ensure that all developers have completed secure code training and education at least annually. Training curriculum must be compliant with the current version of the PCI Requirements. Secure Code training shall include industry best practices (e.g., OWASP Top 10, SANS CWE Top 25, CERT Secure Coding) as published and updated in PCI DSS 6.5.
Exhibit C

Staples Promotional Products Supplier Routing Guide

See Attached.
Exhibit D
Staples Promotional Products Supplier Compliance Guide

See Attached.
Exhibit E
Supplier Product Safety and Social Compliance Standards

See Attached.
Exhibit F

California Proposition 65 (“Prop 65”) Guidelines

On August 30, 2018, Prop 65 regulatory changes will become effective for the State of California. In response to these changes, SPP has created guidelines for its’ Supplier network.  These guidelines, listed below, are meant to ensure SPP’s Products are in compliance with the regulatory changes to become effective on August 30, 2018.  

· All Suppliers are responsible for monitoring the ever-changing Prop 65 settlements on the OEHHA website (https://oehha.ca.gov/about).  In turn, as a best practice, SPP suggests for all Suppliers to employ a 3rd party accredited lab to screen Products to the applicable settlements.  Testing is not expected for all 900+ chemicals included on the OEHHA list, but it is recommended that Suppliers adopt a chemical risk based approach tailored to specific Products.

· In house supplier XRF testing method is not considered acceptable for Prop 65 chemical screening.  The XRF machinery may be used as a second check in the supply chain, but it is not to be used in place of an unbiased 3rd party laboratory as a primary means for testing.

· All program stock inventory Products destined to SPP’s distribution center in Orange City, Iowa must contain the Prop 65 warning label if it is applicable to your product.  Do not assume that Products will end their journey in the Iowa distribution center.  Because the Iowa distribution center is a holding point for Products, it is very possible that SPP’s Customers will order the Products, and as a result, the Products could ship to the State of California.

· SPP should be advised of all SKU’s that contain chemicals known to the State of California that can cause cancer or reproductive harm.  All SKU numbers that will contain a label must be disclosed to SPP’s Compliance Department no later than April 15, 2018.  Email your SKU list to:  spp_compliance@staples.com
· SPP suggests the short form label format – example:








WARNING: Cancer and Reproductive Harm – www.P65Warnings.ca.gov

· When new Products are introduced to SPP, Suppliers are responsible for indicating to SPP whether a warning label is applicable or not.  This information should be sent to: spp_compliance@staples.com
· For custom designed, imported or special-order Products not part of stocked inventory, 3rd party lab Prop 65 settlement testing should be amortized in to the cost of goods sold to SPP.  If the test report reveals the Product is not in alignment with the latest chemical settlement limits, a warning label is required.

· It is the Supplier’s responsibility to manage the labor and expense of affixing Prop 65 warning labels to SPP’s stocked inventory and custom Products.

· All internet site descriptions, quotes to SPP, catalogs and marketing material must disclose if a Product will need a Prop 65 warning label.

· If applicable, all samples of Products, should contain the applicable warning label

· The above guidelines apply to Products produced after August 30, 2018.  Existing stocked Products are not subject to the above requirements.  Supplier must be able to demonstrate when their batches were produced if questioned on the manufacture date.
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